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ACTS AMENDMENT (CONSENT TO MEDICAL TREATMENT) BILL 2006 
Council’s Amendments 

Amendments made by the Council now considered. 
Consideration in Detail 

The amendments made by the Council were as follows — 
No 1 

Clause 11, page 15, after line 11 — To insert — 
(b) the maker is encouraged to seek legal or medical advice; and 

No 2 
Clause 11, page 15, after line 30 — To insert — 

(2) Despite subsection (1)(b), the validity of an advance health directive is not affected by 
a failure to comply with subsection (1)(b). 

No 3 
Clause 11, page 16, after line 8 — To insert — 

110QA. Maker may indicate in directive whether advice obtained 
The form prescribed by the regulations for section 110Q(1)(a) must include provision for the 
maker, if the maker wishes — 

(a) to indicate whether the maker obtained legal or medical advice about the 
making of the directive; and 

(b) if so, to identify from whom the maker obtained the advice. 

No 4 

Clause 11, page 16, lines 21 to 24 — To delete the lines and insert instead — 

110RA. Registration of advance health directive 
An advance health directive may be registered in the register referred to in section 110ZAA. 

No 5 

Clause 11, page 17, lines 19 to 22 — To delete the lines and insert instead — 

(a) the maker of that directive would not have reasonably anticipated at the time of 
making the directive; and 

(b) would have caused a reasonable person in the maker’s position to have changed his or 
her mind about the treatment decision. 

No 6 

Clause 11, page 17, lines 25 to 27 — To delete —  

made more than 10 years before the time at which the treatment decision would otherwise 
operate 

No 7 

Clause 11, page 17, line 29 — To delete “of”. 

No 8 

Clause 11, page 18, lines 10 to 14 — To delete the lines and insert instead — 

(5) For the purpose of determining whether or not subsection (3) applies in relation to a 
treatment decision that is in an advance health directive, subject to the terms of the 
directive, any of the following persons may be consulted —  

(a) if the maker has an enduring guardian — the enduring guardian; 

(b) if the maker has a guardian — the guardian; 

(c) a person who has a relationship with the maker described in section 
110ZD(3)(a) to (d); 
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(d) any other person considered appropriate in the circumstances. 

No 9 

Clause 11, page 21, line 1 — To delete the line and insert instead — 

Division 4 — Miscellaneous matters 
No 10 

Clause 11, page 21, after line 1 — To insert — 

110ZAA. Register of advance health directives 
(1) A register of advance health directives must be established and maintained. 

(2) The regulations may provide for any matter that is necessary or convenient for the 
registration of advance health directives, including the following —  

(a) who must establish and maintain the register; 

(b) the form and manner in which the register must be established and 
maintained; 

(c) the contents of the register, including proof of the contents; 

(d) who may apply for registration; 

(e) the procedure for registration, including the alteration and removal of entries 
in the register; 

(f) who may have access to or obtain information from the register; 

(g) the review by the State Administrative Tribunal of decisions allowing, or 
refusing to allow, people to have access to or obtain information from the 
register; 

(h) the procedure for accessing or obtaining information from the register. 

(3) No fee or charge is payable in respect of any matter connected with the register or 
registration. 

110ZAB. Disclosure of information obtained from register 
(1) In this section — 

“register” means the register referred to in section 110ZAA. 
(2) A person who has access to the register must not disclose any information on the 

register unless the disclosure is authorised by subsection (4). 
Penalty: $5 000. 

(3) A person who obtains any information from the register must not disclose the 
information unless the disclosure is authorised by subsection (4). 
Penalty: $5 000. 

(4) For subsections (2) and (3), a disclosure is authorised if it is — 

(a) authorised by, or made for the purposes of, this Act; or 

(b) made with the consent of the maker of the advance health directive to which 
the information relates; or 

(c) made for a purpose, or in a circumstance, prescribed by the regulations; or 

(d) otherwise authorised or required by law. 

110ZAC. Regulations to facilitate national register 
(1) In this section — 

“advance health directive” means — 

(a) an advance health directive made under this Part; or 

(b) an instrument created under the law of another State or a Territory 
that corresponds sufficiently, in form and effect, to an advance 
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health directive made under this Part, whether or not the instrument 
is recognised under section 110ZA(1). 

(2) The regulations may make provision to facilitate —  
(a) the establishment of a national register of advance health directives; and 
(b) if a national register is established — the registration of advance health 

directives on it. 
No 11 

Clause 11, page 21, lines 8 to 14 — To delete the lines and insert instead — 
110ZC. Meaning of “patient” 
In this Part —  

“patient” means a person who needs treatment. 
No 12 

Clause 11, page 23, after line 7 — To insert — 
(8) When making a treatment decision for the patient, the person responsible for the 

patient must act according to the person’s opinion of the best interests of the patient. 
No 13 

Clause 11, page 24, after line 9 — To insert — 
Division 1 — Preliminary matters 

No 14 
Clause 11, page 25, before line 1 — To insert — 

Division 2 — Provision of treatment 
No 15 

Clause 11, page 26, line 3 — To delete “that the patient has” and insert instead — 

the patient having 

No 16 

Clause 11, page 26, line 6 — To delete “that”. 

No 17 

Clause 11, page 26, line 8 — To delete “has” and insert instead — 

having 

No 18 

Clause 11, page 26, line 12 — To delete “section 110ZI,” and insert instead — 

sections 110ZI and 110ZIA, 

No 19 

Clause 11, page 28, line 26 to page 29, line 26 — To delete the lines and insert instead — 

(3) For subsection (2)(a)(ii), a health professional is taken to have relied in good faith on 
what was purportedly a treatment decision if, after considering whether or not to rely 
on it, the health professional acted honestly in relying on it. 

No 20 
Clause 11, page 29, after line 26 — To insert — 

(4) For the purpose of determining under subsection (2)(b)(ii) whether the health 
professional’s assumption was reasonable, the following matters must be taken into 
account — 
(a) whether the health professional sighted any written evidence that some other 

health professional had ascertained that the treatment action was in 
accordance with the treatment decision; 

(b) anything else relevant to the determination. 
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No 21 
Clause 11, page 30, after line 10 — To insert — 

Division 3 — Jurisdiction of State Administrative Tribunal 

110ZM. Who may apply 
A person who, in the opinion of the State Administrative Tribunal, has a proper interest in the 
matter may apply to the Tribunal for a decision under this Division. 

110ZN. Declaration as to who may make treatment decision 
(1) The State Administrative Tribunal may declare whether section 110ZJ(2), (3), (4) or 

(5) applies in respect of any treatment proposed to be provided to a patient. 
(2) A declaration made under subsection (1) has effect according to its terms. 
(3) The Tribunal may revoke a declaration made under subsection (1). 

No 22 
New Clause 12, page 30, after line 11 — To insert the following new clause — 

12. Section 113 amended 
After section 113(1) the following subsection is inserted — 

(1a) Subsection (1) does not apply to information obtained from the register 
referred to in section 110ZAA, and section 110ZAB applies to that 
information instead. 

Mr J.A. McGINTY: It is my intention to move that all 22 amendments made by the Legislative Council to this 
important piece of legislation be agreed to. I seek some guidance from members opposite about whether they 
will agree to take the amendments as one question.  

Dr K.D. Hames: Yes, I am happy to do that, but I want you to point out, for the record, the key changes within 
the amendments.  

Mr J.A. McGINTY: I will do that.  

Leave granted for the amendments to be considered together. 

Mr J.A. McGINTY: I move — 

That the amendments made by the Council be agreed to.  

I will take a few, brief moments to quickly run through the amendments. The effect of amendment 1, which was 
moved by Hon Barbara Scott, is that an advance health directive will not be valid unless the maker of the AHD 
has been encouraged to seek legal or medical advice before making the AHD. The practical consequence of that 
amendment is that all AHDs could potentially be invalid. However, amendment 2 counteracts that position. 
Amendment 2, which is a government amendment, counters any potential for an advance health directive to be 
invalid if the maker was not encouraged to seek legal or medical advice before making the advance health 
directive. 

Dr J.M. Woollard: Doesn’t amendment 2 completely contradict amendment 1? Do those two parts need to be in 
the legislation?  

Mr J.A. McGINTY: I would be happy for both amendments to be removed. Nonetheless, given the tortuous 
path that this legislation has taken, the effect in the end is that an advance health directive will not be invalid if it 
does not contain that provision. I am happy to leave the excess verbiage in the legislation because I can live with 
its practical effect. The member is quite right.  

Dr J.M. Woollard: It is pointless having those two parts.  

Mr J.A. McGINTY: Yes. One negates the other, but I am happy with the end result.  

Dr J.M. Woollard: Just so you can get the legislation through.  

Mr J.A. McGINTY: Yes. It is inelegant. Nonetheless, it is a good, practical end result.  

Dr J.M. Woollard: It will make Parliament look a bit ridiculous to people who look at this legislation.  

Mr J.A. McGINTY: We can take some comfort from the fact that we simply do not wish to prolong the agony 
over this legislation, and that the amendments were made by the Legislative Council.  
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Dr K.D. HAMES: As members know, we have a free vote on this legislation. I remind people that the vote will 
not be taken on a party basis. I agree with the point that both the minister and the member for Alfred Cove made 
that one amendment cancels out the other. Hon Barbara Scott wanted to include the first amendment to ensure 
that people were encouraged to seek medical and legal advice. As members will recall, many members of this 
chamber made the same point; that is, they would like people to be encouraged to get that advice. I certainly 
think people should seek medical and/or legal advice on this issue. The reason it does not do any harm to include 
this amendment in the legislation is that it puts in writing the desire of many members from both chambers that 
people be encouraged to get advice. However, I agree with the minister that the failure to obtain that advice 
should not mean that an advance health directive is invalid. It is reasonable for the amendments to be included as 
they are. Amendment 3 really deals with that issue, given that amendments 1 and 2 effectively cancel each other 
out. The effect of amendment 3 is to require the prescribed form for an advance health directive to include 
provision for the maker of the directive to indicate in the directive whether he has obtained legal or medical 
advice before making the advance health care directive; and, if he has obtained such advice, from whom the 
advice was obtained. The maker is not required to indicate in the advance health directive whether advice was 
obtained or, if advice was obtained, from whom it was obtained. Nonetheless, the provision is there as an 
encouragement to people to seek appropriate advice before making an advance health directive. 

Dr J.M. Woollard: It reads, “if so, to identify from whom”, so does that mean that the person will be required to 
put down on the form the name of the doctor or lawyer, in which case the lawyer’s advice will be bound by the 
legal code and the doctor’s advice by the medical code? 

Mr J.A. McGINTY: It is discretionary; it is not a mandatory requirement. The opening words — 

Dr J.M. Woollard: It makes provision. 

Mr J.A. McGINTY: Yes, and I think that answers the question. It is there to do what the member for 
Dawesville said ought to be encouraged, which is for people to obtain appropriate advice before making a living 
will. However, that does not render it invalid, and people do not have to fill in that part if they do not want to. I, 
for instance, expect that I will most probably make a living will. I do not think that I will need legal or medical 
advice because I know exactly what I want to do. 

Mr C.C. Porter: Are you feeling unwell? 

Mr J.A. McGINTY: That is a political rumour! 

Mr C.J. Barnett: Can I be executor? 

Mr J.A. McGINTY: It would most probably be safer than some of my colleagues being executor! 

Dr K.D. Hames: We heard the rumour that you were retiring and we saw all the smiling faces on your side! 

Mr J.A. McGINTY: Yes, that rumour normally has that effect! 

Amendment 4 inserts a new section. This amendment, together with amendment 10, will insert more detailed 
provisions for the registration of living wills or advance health care directives. The details are set out in this 
amendment and amendment 10. If at any stage anyone wants to debate a particular — 

Dr J.M. Woollard: The operative words in amendment 4 are “may be registered”. 

Mr J.A. McGINTY: Yes, that is right. The Legislative Council started out being stridently opposed to a number 
of the provisions and in my view sought to burden the operation of the living will legislation in such a way as to 
make it unworkable. This can be seen in amendment 1, which was moved by Hon Barbara Scott. The 
amendment was designed to make a living will invalid if it did not contain the provision outlined in the 
amendment. There then seemed to be a shift in the view of the Legislative Council to encourage rather than try to 
strike down the legislation. That is why I am pleased to support each of the amendments that have been moved. 
As the member for Alfred Cove has indicated, the amendment is there to encourage rather than to compel. 
Amendment 5 is identical to the amendment proposed by the Australian Medical Association. The government 
supported the amendment because it deals with the AMA’s concerns by introducing an element of objectivity 
into the process of determining whether a treatment decision in an advance health directive is operative. 
Amendment 6 gives effect to a recommendation contained in the report by the Standing Committee on 
Legislation. The effect of the amendment is that the factors to be taken into account in determining whether a 
living will is to operate will be the same for all living wills irrespective of when they were made. 

Dr J.M. Woollard: That means that if the living will was made more than 10 years earlier, it would not actually 
be legally enforceable. 
Mr J.A. McGINTY: Yes it would.  
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Dr J.M. Woollard: The wording is “made more than 10 years before the time at which the treatment decision 
would otherwise operate”. 

Mr J.A. McGINTY: That is right. I will see if I can answer that very briefly. When the bill went through this 
house, a different test was proposed to determine whether an old—that is, older than 10 years—living will was 
valid. This standardised the issues that needed to be addressed for living wills less than 10 years old and more 
than 10 years old. It standardised the tests to be applied to determine the validity of a living will. 

Dr J.M. WOOLLARD: This point was discussed when the legislation passed through this house. I think people 
change their minds and opinions. Often, people think that they would not want to live longer if they were sick 
and incapacitated, but when they actually have some physical disability, they sometimes change their minds. 
This amendment actually says that a person could make a living will now, when he or she is feeling fit and well, 
which will still be effective in 20 years, if it is left in the cupboard.  

Mr J.A. McGINTY: In the amendment that was made by this house, proposed section 110S(4) reads — 
In determining whether or not subsection (3) applies — 

That is, effectively whether a treatment decision contained in a living is valid — 
in relation to a treatment decision that is in an advance health directive . . .  

This house inserted at this point the words “made more than 10 years before the time at which the treatment 
decision would otherwise operate”. We were trying to say through that amendment that 10 years is an arbitrary 
figure, but that if a living will was more than 10 years old, it may require closer scrutiny to determine whether it 
reflects current medical thinking and practice and the circumstances of the individual. The other place has 
deleted the 10-year requirement. 
Dr J.M. Woollard: Has it actually left it open-ended for 20 years? 

Mr J.A. McGINTY: The upper house has said that a certain number of tests still need to be applied to determine 
whether a health directive in a living will is current and needs to be acted on. Those tests are the age of the 
maker, the period that has elapsed since the will was made, and so on. They have been left as general criteria, 
rather than there being a 10-year arbitrary cut-off point. It might well be that a directive that is nine years and 
11 months old will be invalid because of medical developments, or changes in the circumstances of the 
individual, but that would not have been caught by that arbitrary 10-year rule. Tests will still need to be applied 
to determine whether a treatment decision in a living will is valid. Those are the tests that are set out in the 
proposed new section. This amendment takes away that arbitrary 10 years. 

Dr K.D. Hames: Do other clauses deal with the points you have just made about other issues that may make a 
living will invalid, or are they still in the original legislation? 

Mr J.A. McGINTY: They are still there in the legislation, and they are unaffected in any relevant way by this 
amendment. I will very briefly run through the issues. We said that, in the case of an old living will, it was 
necessary to look at the maker’s age at the time the health care directive was made; the time that has elapsed 
between when the living will was made and when it is sought to be implemented; whether the maker reviewed 
the treatment decision at any time during that period and, if so, the period that has elapsed between the time of 
such review and the time at which the treatment decision would otherwise operate; and the nature of the 
condition for which the maker needs treatment, the nature of the treatment and the consequences of providing or 
not providing that treatment—in other words, advances in medical science. All those questions still need to be 
asked, but they can be asked of a living will that is not an old one in the same way as they would be asked of a 
living will that is old. In other words, that 10-year arbitrary time frame in the middle has been deleted by this 
amendment. 
Dr J.M. Woollard: I think it would have been more appropriate to have retained the period of 10 years and left 
those other discretionary measures, so that a living will could be challenged less than 10 years after its making. If 
we had left that period of 10 years in the legislation, we would have been encouraging people in the community 
to reconsider the wills they had made. Someone who is alive and well at the age of 60 may think that another 
10 years will be fine, but, upon reaching the age of 70, may want to go on for another 20 years. This would have 
made sure that this legislation was active in the community and that people could reconsider their views on life 
and how many years longer they might like to have, and the treatment they might like to have in light of medical 
advances. This amendment is a retrograde step.  
Mr J.A. McGINTY: The Legislative Council’s Standing Committee on Legislation, in looking at this bill in 
detail, got it right. I understand the point the member for Alfred Cove is making. My point is that 10 years is 
arbitrary, and I think members acknowledge that. This provision requires those same factors to be considered for 
a relatively young living will, which is less than 10 years old, as it does for an old living will, which is older than 
10 years.  
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Dr J.M. Woollard: That is only at the time of the person’s illness and hospitalisation; whereas the way the bill 
was written previously, a person like you or me, who might make a living will tomorrow, will in 10 years check 
what he or she put in that living will and what medical advances are then available at that time.  
Dr K.D. HAMES: In the unlikely event that someone is reading Hansard at some time in the future and 
wonders why I keep getting to my feet, for the record it is obvious that the Attorney General has only five 
minutes to speak on each occasion.  
Dr J.M. WOOLLARD: I come back to the fact that if this legislation is to be effective, it must be debated 
within the community. I have listened to what the minister is saying, but I would like this to be an active piece of 
legislation rather than something that is introduced now and then sits on the shelf. The end result will be that 
living wills require obtaining one of the many forms that people can obtain from the post office. It will not be 
legislation that encourages people to discuss this issue.  
Mr J.A. McGINTY: We would certainly want to encourage people to regularly update their living will. This 
provision does not act in any way to prevent it. It is an arbitrary provision that applies a general test to it rather 
than an arbitrary cut-off point of 10 years. I understand the point the member is making and, hopefully, this 
amendment will not do any damage to the broad thrust of the legislation. 
I move now to Legislative Council amendment 7 that deletes the word “of”, which is a typographical or 
grammatical error.  
Amendment 8 does two things. It deletes proposed subsection (5), which became redundant as a consequence of 
amendment 6. It inserts a new subsection (5), which provides a list of persons who may be consulted for the 
purposes of determining whether a treatment decision is operative in changed circumstances. The list includes 
anyone in the “person responsible” list and any other person considered appropriate in the circumstances. 
Furthermore, by including the words “subject to the terms of the directive,” the amendment allows for the maker 
of an AHD to exclude any person from the consultation process should he or she wish to do so. That is good. If 
somebody has a mother-in-law whom he or she does not get along with and she was one of the prescribed 
people, she can be excluded. A parliamentarian might wish to exclude a member on his or her side from being 
the person who is to be consulted as to the validity of a living will. It is a positive step.  
I move now to amendment 9, which is consequential upon amendment 10 and inserts provisions about the 
registration process.  
Amendment 10 inserts in the bill quite lengthy and detailed provisions about the registration process. Proposed 
subsection 110ZAA(3) gives effect to recommendation 3 of the report of the Legislative Council’s Legislation 
Committee and proposed section 110ZAC gives effect to recommendation 1 of that committee’s report.  
Dr J.M. Woollard: Where does it specify in proposed subparagraphs (f) and (h) who may have access to or 
obtain information from the register of advance health directives? What is the procedure for accessing or 
obtaining information from the register? How will that be determined now?  

Mr J.A. McGINTY: This is — 

Dr J.M. Woollard: This is proposed sections 110ZAA(2)(f) and 110ZAA(2)(h). 

Dr K.D. Hames: It is on page 14 of the notice paper. 

Dr J.M. Woollard: It is in relation to the register. Proposed section 110ZAA(2)(f) states — 

who may have access to or obtain information from the register; 

Proposed section 110ZAA(2)(h) deals with the procedure for accessing that information. Has that been 
determined at this point? Can the Attorney General give us that information or will that be further developed 
once this legislation has been passed? 

Mr J.A. McGINTY: That will be developed in the regulations, so it is not determined by this legislation but it 
will be contained in the regulations and will be made. 

Dr J.M. Woollard: Therefore, it will come back to the Parliament as regulations. 

Mr J.A. McGINTY: With the possibility of disallowance if people wish to do so; yes, that is right. 

I think I was up to amendment 11. 

The ACTING SPEAKER (Mr G. Woodhams): Minister, you were. 

Mr J.A. McGINTY: Yes. Amendment 11 corrects a drafting error, as the term “advance health directive” does 
not appear in part 9C of the Acts Amendment (Consent to Medical Treatment) Bill 2006.  

Amendment 12 — 

Dr K.D. Hames: Sorry, amendment 11 states, in part — 
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110ZC. Meaning of “patient” 
In this Part —  

“patient” means a person who needs treatment. 

Mr J.A. McGINTY: That was in my note, so hopefully it is not something that has been — 

Dr K.D. Hames: It does not seem to be anything particularly consequential. 

Dr J.M. WOOLLARD: I also, unfortunately, do not have a copy of the original Acts Amendment (Consent to 
Medical Treatment) Bill in front of me. While the Attorney General is looking for that answer, I wonder whether 
the terminology used previously might have been “client”, which the amendment will now change to “patient”. 
Maybe the Clerks could give us a copy of that bill, if there is nothing in the Attorney General’s notes about it. 
Depending on the health care situation, in some cases patients are referred to as “patients” and in other cases 
they are referred to as “clients”. I am not sure whether that is where this amendment has come from. 

Mr J.A. McGINTY: The detailed explanation is that currently there are two definitions contained in this part of 
the bill. One is the definition of “patient”, which means a person who needs treatment. That will be unaffected 
by amendment 11. However, the definition of an “advance health directive” will be deleted from this clause. 
That definition appeared in the bill as it was passed in our house, but the Legislative Council deleted it because 
there was no reference in part 9C of the bill to an advance health directive; therefore, it is simply a redundant 
provision. There was no need to define an advance health directive because there is no reference to it in part 9C 
of the bill. This amendment simply corrects a typographical error. There was no need for the definition to 
appear; therefore, it will be deleted. 

Dr J.M. Woollard: Why is the meaning of “patient” being put in? 

Mr J.A. McGINTY: It was in the bill when this house passed it because there is a reference in part 9C to what is 
a patient; therefore, it is simply a definitional matter. The other definition was no longer required. 

Amendment 12 gives effect to recommendation 7 of the Standing Committee on Legislation’s tenth report and 
will ensure consistency with the obligation of guardians under section 51 of the Guardianship and 
Administration Act and enduring guardians under new section 110H of this bill. 

Amendments 13 and 14 are consequential upon amendment 21 that inserts division 3, which gives additional 
jurisdiction to the State Administrative Tribunal. Amendments 15, 16 and 17 correct grammatical errors.  

Amendment 18 corrects a cross-reference because of the insertion of new section 110ZIA by an amendment 
made by the Legislative Assembly. Again, that is a correction of a typographical reference. 

Amendment 19 provides statutory clarification of the concept of good faith. It defines good faith as the 
obligation to act honestly, which is a common form of words used by the courts to describe the concept of good 
faith. 

Amendment 20 inserts proposed section 110ZK(4), which sets out that for the purpose of determining “whether 
the health professional’s assumption was reasonable” under subsection (2)(b)(ii), it must be taken into 
account — 

whether the health professional sighted any written evidence that some other health professional had 
ascertained that the treatment action was in accordance with the treatment decision; 

It also allows any other relevant matters to be taken into account. 

Dr J.M. Woollard: Why does that read “assumption” rather than “decision”? We do not normally make 
assumptions; we make decisions. For the purposes of determining under proposed subsection (2)(b)(ii) in which 
a health professional is making an “assumption”, should that not read “the health professional’s decision”? 

Dr K.D. Hames: He might have been making his decision based on an assumption. 

Dr J.M. Woollard: He is still making a decision. 

Dr K.D. Hames: I would not mind knowing where this amendment came from for the purpose of — 

Mr J.A. McGINTY: It is on page 29, after line 26.  

Dr J.M. Woollard: Yes. “Decision” is used throughout proposed section 110ZK, “Reliance by health 
professional on treatment decision”, until we get to proposed subsection (4), which instead refers to 
“assumption”. I understand that in reference to proposed subsection (2)(b)(ii) this is about a reasonable 
assumption made by another health professional. I still think this should read “decision”, not “assumption”. 
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Mr J.A. McGINTY: We are discussing proposed section 110ZK, “Reliance by health professional on treatment 
decision”.  

Dr J.M. WOOLLARD: I would like to hear more from the minister. 

Mr J.A. McGINTY: The proposed section refers to the taking of treatment action, which could be, obviously, 
the provision of medical care and treatment to the patient, the provision of no treatment or the discontinuation of 
treatment; there is both a positive and a negative sense.  

Proposed subsection (2)(a) states — 

If a health professional — 

(a) takes treatment action — 

(i) reasonably believing that the patient is unable to make reasonable judgments in 
respect of the treatment action; and 

(ii) relying in good faith on what is purportedly a treatment decision — 

(I) in an advance health directive . . . or 

(II) made by the patient’s guardian . . .  

or 

(b) takes treatment action — 
(i) in circumstances where it is reasonable for the health professional to rely on some 

other health professional having ascertained whether the treatment action is in 
accordance with a treatment decision; and 

. . .  
the health professional is taken for all purposes to take the treatment action in accordance with a 
treatment decision that has effect as if — 

(c) it had been made by the patient; and 

(d) the patient were of full legal capacity. 

I go back to amendment 19, which deleted proposed subsection (3) and inserted the provision — 

. . . a health professional is taken to have relied in good faith on what was purportedly a treatment 
decision if, after considering whether or not to rely on it, the health professional acted honestly in 
relying on it. 

We are looking now at the provision after that.  

Dr J.M. Woollard: Therefore, if one doctor mentions a treatment decision to another doctor or makes reference 
to that decision in his notes, amendment 19 will mean that unless the second doctor was aware that the first 
doctor was, for example, up on charges before the Medical Board of WA, it would be reasonable for the second 
doctor to assume that the first doctor had done his homework and that it was safe to make a decision based on 
that assumption.  

Mr J.A. McGINTY: Yes, acting in good faith and presuming things. The words that the member initially 
objected to—that is, “health professional’s assumption”—are really a form of protection for medical 
practitioners; for example, when another doctor says that he has seen the living will or has assumed certain 
things in making that decision. 

Dr K.D. Hames: The start of this proposed subsection refers not to the whole proposed section, but to a specific 
component of it; that is, proposed subsection (2)(b)(ii), which refers to a reasonable assumption. You’re saying 
that it’s referring to that assumption. 

Mr J.A. McGINTY: That is right. 

Dr K.D. Hames: This proposed subsection specifically refers to a word that is in another part of the bill, so 
“assumption” is correct. 

Mr J.A. McGINTY: Yes, and that is why I think it is reasonable. That is right. Another way of putting it is to 
say that it will validate that assumption if it is made in good faith. 

Amendment 21 is quite important because it relates to the jurisdiction of the State Administrative Tribunal and to 
comments made in the report of the Standing Committee on Legislation, but the committee made no formal 
recommendation on the matter. Reference is made to paragraphs 14.5 to 14.12 of the committee’s report. The 
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effect of the amendment is to give SAT jurisdiction to determine in a particular case whether a substitute 
decision maker is empowered to make a treatment decision for a patient. 

Finally, amendment 22 is consequential upon amendment 10, so that only one offence will apply for the 
disclosure of information on the register; otherwise both proposed section 110ZAB of this bill and section 113 of 
the Guardianship and Administration Act would apply. 

Dr J.M. Woollard: Minister for Health, I know you have moved on, but it will be some time before this 
legislation is proclaimed. 

Mr J.A. McGINTY: Yes. 

Dr J.M. Woollard: I am concerned that the way in which proposed subsection (4), which refers to the 
assumption, is written in amendment 20 will leave health professionals who make a decision based on someone 
else’s assumption open to litigation. Can you give an undertaking that your counsel will review that proposed 
subsection once more and check with the medical profession? I am concerned that that will leave the door open 
to litigation. 

Mr J.A. McGINTY: I would not be too concerned on that front. I think the member for Dawesville has it right. 
It refers to an assumption that is referred to in another proposed section. I think it will give greater protection for 
doctors, but I am happy to do as the member has requested. 

Question put and passed; the Council’s amendments agreed to. 

The Council acquainted accordingly. 
 


